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Before the  

Federal Communications Commission 

Washington, D.C. 20554 

 

 

In the Matter of 

 

Petition of USTelecom for Forbearance Pursuant to 

47 U.S.C. § 160(c) to Accelerate Investment in 

Broadband and Next-Generation Networks 

 

) 

) 

) 

) 

) 

) 

 

 

 

 

WC Docket No. 18-141 

COMMENTS OF 
The MICHIGAN INTERNET AND TELECOMMUNICATIONS ALLIANCE 

ON PETITION FOR FORBEARANCE OF USTELECOM  
 

 On May 4, 2018, USTelecom – The Broadband Association (“USTelecom”) filed a 

Petition for Forbearance pursuant to 47 U.S.C. §160(c), requesting the Federal Communications 

Commission (“FCC”)  to forbear from enforcement of certain sections of the 

Telecommunications Act of 1996, 47 U.S.C. §609 et seq (“FTA”).   In a June 1, 2018 Order, the 

Federal Communications Commission (“FCC” or “Commission”) directed that any Comments 

be filed by August 6, 2018.             

In these Comments, the Michigan Internet and Telecommunications Alliance (“MITA”) 

focuses upon and opposes USTelecom’s request for forbearance from the mandate that 

Incumbent Local Exchange Providers (“ILECS” or “incumbents”) offer Unbundled Network 

Elements (“UNEs”) of their networks to Competitive Local Exchange Carriers (“CLECs”) at 

Total Service Long-Run Incremental Cost (“TELRIC”).  See 47 U.S.C. §51.505. 

Since 2001, MITA and its members have been striving to advance the prosperity of 

consumers, businesses and communications industry by making technology more accessible, and 

affordable, MITA’s members meet the real-world needs of today’s consumers and businesses 

with viable and innovative solutions. These values and experiences have made MITA an 
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organization sought by policymakers to provide perspective and expertise in telecommunications 

matters.  

I. Background:   Unbundled Network Elements 
 

As the Commission is well aware, the FTA was enacted to replace the regulation of local 

exchange service with a system wherein competition would instead determine the rates and 

quality of local services that businesses and consumers would receive.  However, transitioning to 

from regulation to competition was difficult because the incumbent providers owned all the long 

haul transport between the tandem switches, all the tandems switches, all the transport facilities 

from the tandem switches to the local wire centers, and all the lines from the local wire centers to 

each individual customer.  Collectively, all these facilities were called the Public Switched 

Telephone Network.   

The network was considered to be a public asset because it was not constructed under a 

free market system, but rather was constructed pursuant to government regulations that 

prohibited other companies from offering service inside of the incumbents’ protected service 

territories and because the government authorized the incumbents to charge rates that guaranteed 

the incumbents would receive a reasonable rate of return.  Even though the incumbents 

technically held fee title to the network components, creation of the ubiquitous telephone 

network was the result of a public-private enterprise and clearly imbued and encumbered with 

public interest considerations. 

In enacting the FTA, Congress was fully aware that it would have been impossible for 

new entrants to acquire the large amount of capital needed to build a fully redundant network.  

Also, there was a debate at the time whether building multiple redundant networks would be the 

most efficient way to proceed and in the public interest. To overcome these obstacles, the FTA 
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placed several obligations on ILECs to enable competitors to have to access the Public Switched 

Telephone Network.   

One fundamental obligation placed upon the incumbents required them to provide pieces 

or “unbundled elements” of the network to CLECs at just and reasonable rates.   UNEs provide 

one essential means for CLECs to gain access to the Public Switched Telephone Network and 

enable CLECS to connect to customers on the network.  Section 251(c)(3) prescribes the ILECs’ 

obligation to provide access to the network: 

“(c) Additional obligations of incumbent local exchange carriers.  In addition 

to the duties contained in subsection (b), each incumbent local exchange carrier has the 

following duties:  

*   *   * 

 

“(3) Unbundled access.  The duty to provide, to any requesting 

telecommunications carrier for the provision of a telecommunications service, 

nondiscriminatory access to network elements on an unbundled basis at any technically 

feasible point on rates, terms, and conditions that are just, reasonable, and 

nondiscriminatory in accordance with the terms and conditions of the agreement and the 

requirements of this section and section 252 of this title. An incumbent local exchange 

carrier shall provide such unbundled network elements in a manner that allows requesting 

carriers to combine such elements in order to provide such telecommunications service,” 

 

In its Petition, USTelecom requests that the Commission forbear from requiring ILECs to 

fulfill their obligation to provide UNEs under of §251(c)(3).   As discussed below, such 

forbearance would cause severe disruption in the telecommunications market and would not be 

in the public interest. 

II. Discussion. 

 

A. The Competitive Telecommunications Market  

is Still in the Development Stage. 

 

USTelecom argues the unbundling requirement of Section 251(c)(3) was intended to be 

in place only to promote the “development” of competition.  (Petition, pp 5-6) Even if such 

position were correct, the argument is too vague, overbroad and without standard.   

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-1424611857-1296025022&term_occur=1&term_src=title:47:chapter:5:subchapter:II:part:II:section:251
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-344113503-1952898748&term_occur=35&term_src=title:47:chapter:5:subchapter:II:part:II:section:251
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-1773906204-1952898750&term_occur=37&term_src=title:47:chapter:5:subchapter:II:part:II:section:251
https://www.law.cornell.edu/uscode/text/47/252
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USTelecom quotes a statement by Senator Breaux when the FTA was passed, explaining 

the need for UNEs on the basis that “it is unlikely that competitors will have a fully redundant 

network in place when they initially offer local service.”  [Emphasis is USTelecom’s].  (Petition, 

p 5)   The same condition continues to exist today in the majority of Michigan’s exchanges. 

While CLECs have been able to construct last-mile facilities in some of the most densely 

populated areas, as the Declarations attached to these Comments show, by no means have 

CLECs been able to build a fully redundant networks in the vast majority of exchanges in the 

State.  As the FCC is well aware, building out the last mile is a difficult and expensive 

proposition
1
. 

Obviously, competition has increased since the promulgation of the Telecommunications 

Act of 1996.  However, the market is still far from being fully developed.   The attached 

Declarations of six Michigan-based CLECs demonstrate that telecommunications competition is 

still in the early stages of development.   Michigan-based CLECs are in various stages of 

replacing their reliance on UNEs with their own facilities. While four of Michigan-based CLECS 

have been successful in serving 25%, 40%, 65%, and 97% of their customers without UNEs, the 

corollary is that these highly successful companies still require UNEs to be able to serve 75%, 

60%, 34%, and 3% of their customers.   

Plus, there are areas in Michigan where competition still has not reached.  As the attached 

Declaration of Mr. Field (Appendix H) demonstrates, even today, competition still has not 

reached an exchange located 19 miles from Michigan’s State Capitol Building.  

Certainly, competition is still in the processing of developing.  USTelecom is simply 

wrong to represent that the development of competition is a fait accompli.  

                                                           
1
 It should not be lost in the discussion of UNEs that being facilities-based involves a wide range facilities beyond 

the copper and fiber pathways on which signals travel.  CLECs have also invested heavily in switching and other 
equipment and in software that enhances the capabilities of the wires, cables and equipment.  
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B. The fact that ILEC’s are losing some customers  

to CLECs does not support forbearance. 

 

USTelecom cites the FCC’s Forbearance 2015 Order, 31 FCC Rcd at 6161, where the 

Commission found “other” ILEC-specific rules were outdated and cited “broad market  trends,” 

which USTelecom asserts shows “that increasing number of consumers were opting for service 

providers other than ILECS’.”  The fact the Commission previously granted forbearance of other 

rules, says nothing about whether the Commission should forbear from enforcing Section 

252(c)(3).   

Furthermore, when the FTA first authorized competition, the ILECs had 100% of the 

customers.  The goal of the FTA was to enable customers to select a service provider of their 

choice.  The fact that FTA has resulted in some customers moving away from the ILECs 

demonstrates that the FTA is working.   But forbearing from enforcement of the ILECs’ UNE 

obligation would significantly slow continued development of competition and in many cases 

cause competition to retreat; a significant amount of CLECs’ customers would have to return to 

the ILECs, due to the inability of the CLECS to continue to provide access to the network.  

As part of its argument that competition is in full effect, USTelecom cites examples of 

two services.  USTelecom argues 1) that competition in business data services (“BDS”) has been 

dramatic and 2) that transport competition is robust (Petition, pp 11 and 13).  But the fact that 

non-ILECs have, in some locations, been able to leverage the inherent economics of BDS and 

transport to build redundant facilities without the need for UNEs does not mean that UNEs are 

no longer needed anywhere, including in densely populated areas.  Nor has USTelecom shown 

that the conditions which have allowed some BDS and transport competition in some areas apply 

on a widespread basis or are applicable to other services. 
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C. UNEs remain essential to competition.  

In Drrs. Singer’s and Cave’s paper that is attached to USTelecom’s Petition as Exhibit B 

(“Paper” or “Exhibit B”), they contend in their  introductory paragraph that CLECs  

“. . . buy UNEs to lessen their need to build their own networks or in lieu of leasing 

equivalent services at commercial wholesale rates.  Accordingly, we refer to these third 

parties as “asset-light service providers.” (Paper, p 2) 

 This statement is a canard.  Where is the economic analysis to support Drrs. Singer’s and 

Cave’s implicit premise that public interest is better served and economic efficiency is enhanced 

by CLECs being required to construct redudant facilities to each home and business? If existing 

needs can be fulfilled with existing facilities, resources would be better expended in areas where 

existing needs are not fulfilled by existing facilities.   

 Dr. Gary Wolfram has addressed the fallacy in Drrs. Singer’s and Cave’s argument: 

“A second major argument of Appendix B is that an expansion in infrastructure 

will occur due to elimination of the obligation to provide UNEs because CLECS will no 

longer be able to use the existing UNE infrastructure.  It is argued that the production of 

the new infrastructure will create jobs will have a multiplied effect on the economy 

because these new jobs will result in additional income to the workers and this will result 

in additional demand for other goods and services. 

“This analysis seems to suffer from what Frederic Bastiat called the “broken 

window fallacy” in his 1850 paper “That Which We See and That Which We Do Not 

See.”
2
  Bastiat’s point was that when a window is broken we see people working at fixing 

the window and glass being produced, and in the end a new window.  We thus might 

think that the economy is better off if we broke a window and hired people to fix it. But 

the unseen part of this is that the resources that were used to replace the existing window 

could have been used to produce something else, so we would have been better off if the 

window had not been broken in the first place.  

“While not exactly analogous, what is being argued is that if UNEs are to be 

abandoned by CLECs, resources will have to be used to produce an alternative to UNEs, 

that is, additional infrastructure.  This additional infrastructure will indeed have value, 

but we will have abandoned infrastructure that also has value, the UNEs.  If the net gain 

to society were positive from moving from UNEs to new infrastructure, then this 

infrastructure would have been produced without having to do the equivalent of 

destroying the old infrastructure.  CLECs have been laying out their own network to 

replace UNEs as they gain a large enough customer base to absorb the fixed cost of new 

                                                           
2
 Frederic Bastiat, Selected Essays on Political Economy, (G. Huszar (ed)), Van Nostrand Co: Princeton, 1964, pg 1-

50. 
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networks, such as fiber.  But the fact that UNEs are still being used is a market signal that 

effectively shows the cost in resource use of adding to the infrastructure in certain areas 

at this moment in time is greater than the gain.  If there was a net gain in abandoning 

UNEs then we would have difficulty explaining why CLECs continue to make use of 

UNEs as they increase their customer base.” (Appendix A, pp 3-4)  

 

Also, Drrs. Singer and Cave lack understanding of why CLECS utilize UNEs.  CLECs 

use UNEs to gain toeholds in markets to which they otherwise would have reasonable access. 

Secondly, Drrs. Singer’s and Cave’s use of the term “asset-light service provider” is a not 

too subtle attempt to cast CLECs in an undeserved negative light.  The ILECs had 100 years to 

build out a ubiquitous network with protected service territories and guaranteed rates of 

return.  When the FTA was implemented, as shown above, no one believed that new entrants 

would be able to immediately build a fully redundant network.  Thus, when compared with 

ILECS, who are by definition 100% facility-based, it is to be expected that non-ILECs would 

own a lesser percentage of their networks. 

 Furthermore, Drrs. Singer and Cave speak out of both sides of their mouths.  After 

disparaging non-ILECs for being “asset-lite,” they then spends the rest of their paper arguing that 

non-ILECS have been so successful in building out their networks, that UNEs are no longer 

necessary.  While some CLECS have been successful in building a portion of their networks and 

replacing UNEs, the process is still playing out and UNEs remain terribly important. 

 As the Commission is aware, the very first elemental obstacle that a CLEC faces when it 

moves into a new area is to acquire customers. There are three ways that a CLECs can access the 

network and thereby serve customers in a new area:  1) use UNES; 2) use Resale; or 3) build a 

capital-intensive redundant network, hoping that customers will sign up after the redundant 

network is built.  Obviously, using either of the first two options, made available by the FTA to 

new entrants to overcome the inherent advantages of the ILECs, is a more prudent course of 



8 
 

action than using the third option.   Furthermore, without access to UNEs to ameliorate the 

overwhelming advantages held by the ILECs, an overwhelming barrier to entry would be 

created. 

 As the Declarations of Mssrs. Iannuzzi, Namy, Rose, Schoen, and Irvin attached to these 

Comments demonstrate, CLECs build out redundant networks when they have accumulated, via 

the availability of UNEs, a sufficient mass of customer to support the capital investment. See  

Exhibit B, ¶¶ 3-5; Exhibit C, ¶¶ 4-8; Exhibit D, ¶¶ 2-6; Exhibit D, ¶¶ 3 and 7; and Exhibit E, ¶¶ 

3-4.  Drrs. Singer and Cave have not recognized or taken into account in their Paper that one 

reason the number of UNEs has been fairly constant over the last ten years is because at least a 

portion of the older UNEs are being replaced with CLEC-owned facilities with the aggregate 

number of UNEs being replenished by an influx of new UNEs as CLECs continue to expand into 

new territories.  As the attached Declarations of Mssrs. Iannuzzi, Namy, Rose, Schoen and Irvin 

attest, each company continues to replace UNEs purchases with their own facilities. 

Furthermore, this natural and continual process of UNE use, UNE replacement, purchase of new 

UNEs, and future replacement is what the FTA intended to achieve and is evidence that the FTA 

is working.  It would be premature if the FCC were to pull the plug on UNEs at this juncture and 

terminate the most effective means of creating competitive investment in facilities. Rather, the 

FCC should be encouraging CLECs to continue to move into new areas and to continue to 

employ the most effective and efficient entry method available, namely UNEs.  

(It bears noting that, unlike CLECs, ILECs are reluctant to compete or build in new areas.  

In Michigan, MITA is not aware of any instance where AT&T has built wireline facilities into 

Frontier territories to win new customers or any instance where Frontier has built wireline 

facilities into AT&T territory to win new customers.)   
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In addition, USTelecom’s proposal to eliminate UNEs is discriminatory and anti-

competitive. The ILECs will continue to have access to ubiquitous copper facilities and will not 

be forced, unlike CLECs, to build redundant facilities in order to be able to continue to serve 

existing customers and reach new customers.   

Nor have Drrs. Singer and Cave adequately or properly assessed the deleterious effects 

upon competition that CLECs and customers at large would suffer by no longer having the 

ability to offer service to all customers in an ILEC’s service territory. Business customers 

commonly have multiple locations and seek service to all locations from a single provider.  

While a CLEC may have access to some of a customer’s locations without access to UNEs, 

frequently there are locations that the CLEC can only serve via UNEs or Resale. A buildout to 

each such location can seldom be economically justified.   In contrast, ILECs would have no 

such limitation because they could continue to use the existing network without the need to build 

redundant facilities.  Without access to UNEs, in a head to head competition between CLEC and 

ILEC to serve a multi-location customer, the ILEC would have a fundamental advantage.   

The reason the FTA introduced UNEs was to ameliorate the inherent advantages that 

ILECs have.  USTelecom admitted this fact when it quoted the D.C. Circuit in United States 

Telecom Ass’n v FCC, 359 F. 3d, 554, 561 (D.C. Cir. 2004) for the proposition that Section 

251c3 was designed to: 

 

“[t]o enable new firms to enter the field despite the advantages of the incumbent local 

exchange carriers [by giving] the Federal Communications Commission broad powers to 

require ILECs to make ‘network elements’ available to other telecommunications 

carriers, most importantly the competitive local exchange carriers.” (Petition, pp 6-7) 

 

It cannot be said that ILECs no longer hold the advantage of a ubiquitous network. The only way 

for CLECs to likewise have ubiquitous access is if UNEs remain available.  
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D. The Conditions for Forbearance have not been met. 

 

47 U.S. Code § 160 (“Section 160”) allows the Commission, generally speaking, to 

refrain from enforcing obsolete regulations that are no longer in the public interest.  Specifically, 

Section 160 reads in pertinent part as follows: 

 

“(a) Regulatory flexibility.  Notwithstanding section 332(c)(1)(A) of this title, the 

Commission shall forbear from applying any regulation or any provision of this chapter 

to a telecommunications carrier or telecommunications service, or class of 

telecommunications carriers or telecommunications services, in any or some of its or 

their geographic markets, if the Commission determines that—  

(1) enforcement of such regulation or provision is not necessary to ensure that 

the charges, practices, classifications, or regulations by, for, or in connection 

with that telecommunications carrier or telecommunications service are just 

and reasonable and are not unjustly or unreasonably discriminatory; 

(2) enforcement of such regulation or provision is not necessary for the 

protection of consumers; and 

(3) forbearance from applying such provision or regulation is consistent with 

the public interest. 

 

“(b) Competitive effect to be weighed.  In making the determination under subsection 

(a)(3), the Commission shall consider whether forbearance from enforcing the provision 

or regulation will promote competitive market conditions, including the extent to which 

such forbearance will enhance competition among providers of telecommunications 

services.  If the Commission determines that such forbearance will promote competition 

among providers of telecommunications services, that determination may be the basis for 

a Commission finding that forbearance is in the public interest.” 
 

USTelecom’s Petition does not meet the requirements of Section 160. 
 

1. Forbearance from the ILECs’ UNE obligation would result in rates  

that are not just and reasonable. 

USTelecom does not spend much time discussing the first criteria for forbearance.  

USTelecom’s argument on this point seems to be based on one sentence. 

“In particular, mandates that make legacy facilities and service available at 

artificially low rates reduce incentives for competitors to deploy their own 

broadband facilities, diverting resources that could be put to better use, such as 

expending the incumbents’ own broadband capabilities.” (Petition, p 23; 

Emphasis added.) 

 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-1283237621-894281730&term_occur=199&term_src=title:47:chapter:5:subchapter:I:section:160
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-1773906204-1952898750&term_occur=22&term_src=title:47:chapter:5:subchapter:I:section:160
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-1773906204-1952898750&term_occur=22&term_src=title:47:chapter:5:subchapter:I:section:160
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=47-USC-1773906204-1952898750&term_occur=23&term_src=title:47:chapter:5:subchapter:I:section:160
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However, USTelecom has not shown that the rates of the ILECs have been set at artificially low 

levels.  Pursuant to Section 251(c)(3), rates for UNEs must be set at just and reasonable levels. 

Section 252 (d) authorizes state commissions to set such rates.  In Michigan, AT&T’s UNE rates 

were approved by the Michigan Public Service Commission pursuant to Section 251 on 

September 21, 2004 in Case No. U-13531 and approved just and reasonable UNE rates for 

Verizon North, Inc, (now Frontier North, Inc) on March 18, 2009.  Since these orders were 

entered, 14 and 9 years ago, respectively, neither AT&T nor Frontier have attempted to update 

their cost studies and obtain new UNE rates.  These orders of the Michigan commission remain 

in effective.  Accordingly, at least for the two main ILECs operating in Michigan, USTelecom 

cannot lawfully take the position that the ILECs’ UNE rates are artificially low. 

 Furthermore, USTelcom’s argument defies common sense.  As the Commission is well 

aware, the cost of telecommunications equipment and fiber, due to a variety of reasons, including 

competitive forces, has decreased substantially in the last 10 years. Consequently, in all 

likelihood, if AT&T and Frontier redid their Michigan cost studies today, their UNE rates would 

lower, not higher. 

Furthermore, UNEs loops and UNE transport are copper facilities laid largely prior to the 

advent of competition, i.e., during regulatory times. Thus, it is almost a virtual certainty that the 

ILECs’ copper plant has been fully depreciated, meaning that the ILECs, under traditional rate-

making concepts, would have fully recovered their copper investment and would no longer be 

entitled to a return on such already-recovered investment.   

In comparison, UNEs rates calculated on the basis of the total-service long-run 

incremental cost (“TELRIC”) of the element, are hypothetical, “forward-looking” rates and the 

use of the ILECs’ “embedded costs” may not be taken into consideration.  See 47 CFR 51.505 
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and 47 CFR 51.505(d)(1). Accordingly, the ILECs’ UNE rates enable the ILECs to continue to 

earn revenue on depreciated copper plant that they would not have be able to earn under 

traditional rate-making.  Consequently, as stated above, it defies logic for USTelecom to contend 

its UNE’s rates are artificially low.  In truth, for the above reasons, UNEs rates provide ILECs 

with excessive revenues. 

 Finally, the attached affidavits of TelNet, Clear Rate, DayStarr, ACD, and 123.Net 

demonstrate that these Michigan based CLECs would prefer not to use UNEs and have invested 

heavily to build redundant networks.   These companies would not invest tens of millions of 

dollars on such overbuilds if UNEs were in fact priced “artificially low.”  

 

2. Consumers would lose significant protections if the Commission  

were to forbear from enforcing the ILECs’ UNE obligations. 

 

 The very essence of USTelecom’s forbearance request is that the Commission take away 

a fundamental consumer protection, namely UNEs.  To be protected against excessively high 

rates, consumers need to have multiple options from which to choose.  USTelecom’s request, if 

granted, would erect a barrier, decreasing the number of customers that CLECs would be able to 

serve and thus decreasing consumers’ choices.  

Further, today, there are still areas to which competition still has not arrived.  See Field 

Declaration (Appendix H).  The availability of UNEs needs to remain in place unimpeded so that 

competition can eventually reach such areas. 

 

3. Forbearance would be antithetical to the public interest. 

Of the three criteria that must be shown in order for the FCC to grant forbearance, the 

most the fundamental question is whether forbearance would be consistent with the public 

interest.   On its face, USTelecom’s request itself would seem to answer that question.  
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USTelecom is requesting that, while ILECs maintain ubiquitous access to all customers on the 

network, CLECs be forced to build capital-intensive networks or pay prices materially in excess 

of the total long-run incremental cost of a service to be able to continue to serve their UNE-

reliant customers and to expand into new areas to reach new customers.     

Despite the pontifications of Drrs. Singer and Cave, the less access that competitive 

providers have to customers, the less competition will result.  Depriving customers of 

competitive choices is not consistent with the public interest.  

 The example provided by DayStarr, LLC provides an excellent demonstration why it 

would not be consistent with the public interest to forbear from enforcing the statutory obligation 

of ILECs to offer UNE access to the network.   In his Declaration (Appendix D), Mr. Collin 

Rose explains how access to UNEs enabled DayStarr to assemble a sufficient mass of customers 

to eventually support a fiber build to every resident and business in the City of Owosso, 

Michigan, rural city with a population of approximately 15,000.  DayStarr’s project is currently 

one-third complete.  DayStarr currently offers download speeds of 1 Gigabit per second at a cost 

of $100 per month, making Owosso a “Gig City.”  This fiber project, made possible by having 

initial access to UNEs is attracting businesses to Owosso and raising the value of homes in the 

city.  An overview of DayStarr’s fiber project can be seen in the following YouTube video: 

https://www.youtube.com/watch?v=htFLbnOpe-c  

In addition to DayStarr’s accomplishments, TeNet Worldwide, Inc (Appendix B); Clear 

Rate Communications (Appendix C); KEPS Technologies, Inc  (Appendix E); 123.Net 

(Appendix F); and Bullseye Telecom, Inc (Appendix G), have also provided great benefits to 

their customers due to the availability of UNE access.   

 The public interest would not be served by wiping out UNEs and the value that UNEs 

create for the public good. 

https://www.youtube.com/watch?v=htFLbnOpe-c
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III. Conclusion 

 

For all the above reasons, the Michigan Internet and Telecommunications Alliance 

respectfully request that this Honorable Commission deny USTelecom’s request to forbear from 

enforcing the ILECs’ obligation under Section 251(c)(3) to offer unbundled network elements to 

competitive local exchange providers and to grant such other relief as the Commission deems 

appropriate. 

 

      Michigan Internet and  

Telecommunications Alliance 

 

 

By: _/s/ Gary L Field______ 
Gary L. Field 

 Hai Jiang 
Field Law Group, PLLC 
4084 Okemos Rd, Suite B 
Okemos, MI   48864 
(517) 913-5100 

  
 Date:    August 6, 2018 

       

 



8 
 

 

 

 

 

 

 

Appendix A 

  



1 
 

 

  

The Continued Need for 

Unbundled Network Elements 

 

Gary Wolfram, Ph.D. 

President, Hillsdale Policy Group 

 

August 5, 2018 



2 
 

Gary Wolfram, Ph.D. 

President Hillsdale Policy Group 

August 5, 2018 

 

The Continued Need for Unbundled Network Elements 

 

It does not make economic sense to eliminate the obligation of incumbent local exchange 

carriers (“ILECs”) to provide access to unbundled network elements (“UNEs”); UNEs are 

essentially a public resource that was developed with the benefit of government regulations.   

UNEs provide accessibility to customers and access to customers is essential to drive innovation. 

Perhaps a new company might come up with an innovative way to make use of the existing 

UNEs that would match or better the speeds of fiber. Certainly, we have already seen 

innovations in the use of the copper that would never have occurred if the ILECs had been able 

to block access to the existing infrastructure. It is important that UNEs be accessible to 

competitors willing to pay the total service long-run incremental cost of the infrastructure in 

order to make the most efficient use of resources and to stimulate the innovation that is the force 

behind economic growth. 

  Appendix B of US Telecom’s Forbearance Petition purports to show an economic gain to 

the economy as a whole from allowing ILECs to no longer provide UNEs to CLECs.  The 

Appendix argues that if CLECs are forced to abandon the use of UNEs, or if ILECs are able to 

substantially raise the price to CLECs of UNEs, then consumers will migrate to services that are 

of higher quality and lower price.  These assumptions generate their estimate for consumer 

surplus from the use of Forbearance.   

But why should a customer be forced to make this transition through the elimination of 

CLEC access to that customer?  If customers are going to seek higher quality at lower prices, 

why aren’t they making this transition today? Eliminating customer choice by reducing customer 
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access to existing services will indeed cause them to “migrate” to whatever else is available, but 

if these other services were truly of greater value, then rational consumers would have made the 

migration already.   Exhibit B’s estimate that consumer surplus is improved by either raising the 

price of existing services or eliminating current options is not tenable.  

 A second major argument of Appendix B is that an expansion in infrastructure will occur 

due to elimination of the obligation to provide UNEs because CLECS will no longer be able to 

use the existing UNE infrastructure.  It is argued that the production of the new infrastructure 

will create jobs will have a multiplied effect on the economy because these new jobs will result 

in additional income to the workers and this will result in additional demand for other goods and 

services. 

This analysis seems to suffer from what Frederic Bastiat called the “broken window 

fallacy” in his 1850 paper “That Which We See and That Which We Do Not See.”
1
  Bastiat’s 

point was that when a window is broken we see people working at fixing the window and glass 

being produced, and in the end a new window.  We thus might think that the economy is better 

off if we broke a window and hired people to fix it. But the unseen part of this is that the 

resources that were used to replace the existing window could have been used to produce 

something else, so we would have been better off if the window had not been broken in the first 

place.  

While not exactly analogous, what is being argued is that if UNEs are to be abandoned by 

CLECs, resources will have to be used to produce an alternative to UNEs, that is, additional 

infrastructure.  This additional infrastructure will indeed have value, but we will have abandoned 

infrastructure that also has value, the UNEs.  If the net gain to society were positive from moving 

                                                           
1
 Frederic Bastiat, Selected Essays on Political Economy, (G. Huszar (ed)), Van Nostrand Co: Princeton, 1964, pg 1-

50. 
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from UNEs to new infrastructure, then this infrastructure would have been produced without 

having to do the equivalent of destroying the old infrastructure.  CLECs have been laying out 

their own network to replace UNEs as they gain a large enough customer base to absorb the 

fixed cost of new networks, such as fiber.  But the fact that UNEs are still being used is a market 

signal that effectively shows the cost in resource use of adding to the infrastructure in certain 

areas at this moment in time is greater than the gain.  If there was a net gain in abandoning UNEs 

then we would have difficulty explaining why CLECs continue to make use of UNEs as they 

increase their customer base.  

On page 4 of Appendix B there is an argument that certain UNEs are priced at below 

wholesale prices.  A first point is that if the UNE rates were generally substantially below 

wholesale rates CLECs would not be constructing so much of their own fiber network.  A second 

point is that the relevant question is whether UNEs are priced below the the total service long-

run incremental cost of maintaining the infrastructure that the ILECs were able to build out under 

the protection of monopolistic regulation. As long as CLECs pay the total service long-run 

incremental cost of the UNEs then there is an economically efficient use of an existing resource. 

As an analogy, if the total service long-run incremental cost cost of using a roadway were $1.00 

per mile, then how would it be economically efficient to deny customers access to the road if 

they are willing to pay the $1.00 per mile?  

As I noted in an earlier paper, the requirement of incumbent local exchange carriers 

(ILECs) to provide access to their network is based on the historical development of the 

telecommunications industry as a regulated monopoly.
2
  ILECs obtained their network due to the 

establishment of their monopoly status and were guaranteed a rate of return in the development 

                                                           
2
 See The Anomaly of the Importance of Regulation to Competitive Markets: The Case of Copper and the 

Telecommunications Industry, February 2013. 
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of the network.  In order to ensure the continued movement of the industry to a competitive one, 

it is necessary that competitors have access to customers and to the network.   

            ILECs have an economic incentive to deny competitors access to the infrastructure, 

which is abundantly on display with the request for forbearance. Had deregulation of the 

telecommunications industry that began in 1982 resulted in structural separation, where the 

Regional Bell Operating Companies (RBOCs) been forced to choose to either provide service or 

to own the infrastructure this problem could have been avoided. This, unfortunately, was not the 

case. 

The result is that government oversight is necessary to ensure that CLECs have access to 

the infrastructure that is owned by the formerly regulated monopolies at a rate that reflects the  

the total service long-run incremental cost of maintaining the infrastructure.  As a consequence, 

ILECs have been required to provide access to UNEs at a regulated rate.  This provision has 

allowed CLECs to enter and develop market share and has resulted in free market benefits of a 

competitive environment.  

While it is true that there has been an influx of new competitors into the industry, a key to 

innovation, with the resulting increase in service and lower prices, is access to consumers. 

Judging competition by the number of competitors is not a sound analysis.  For example, if there 

are four competitors producing telecommunications services, the competitors might agree to not 

attempt to infringe on the customer base of the other competitors.  Each could then garner 

monopoly profits from their local area.  There are certainly cases where ILECs do not infringe on 

the territory of other ILECs. 
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              Accordingly, competition is not wholly defined by the number of firms, but rather 

whether there are barriers to entry.
3
 What drives firms to produce at lower cost and to innovate in 

both manner of production and new product is the threat of entry from new firms and the 

expansion of existing competitors.  Access to customers is vital to innovation.   No rational 

person would expend time and resources to come up with a new telecommunications device if 

there is no ability to obtain a customer base. The availability of UNEs is an important source of 

entry and puts pressure on existing companies to innovate and provides incentives for 

entrepreneurs to enter.  While it is true that CLECs are developing some of their own 

infrastructure, a major reason that such development has been possible is the ability to obtain 

UNEs as a mechanism to service the market in unique ways 

The fact that CLECs continue to use UNEs rather than provide all of their own 

infrastructure is an indication that UNEs are serving their roles of allowing new competitors to 

enter the industry by using the existing infrastructure to expand into new areas.  At some point, 

CLECs are able to build up a large enough customer base to support the fixed cost of developing 

their own fiber network, but this new infrastructure would not exist without the ability of new 

firms to enter and build a customer base. 

The requirement for ILECs to provide UNEs at  total service long-run incremental cost 

has indeed been successful in providing some competition in the telecommunications industry.  

The fact that the original seven regional bell operating companies have essentially merged into 

three, and that the four largest wireless carriers control more than 98% of the market,
4
 indicates 

that there still is room for competition. A continued requirement to provide UNEs at total service 

long-run incremental cost is an important factor in expanding competition on the 

                                                           
3
 See D. Armentano, AntiTrust: The Case for Repeal, 2nd edition, (Auburn: Ludwig von Mises Institute, 1999).  

4
 https://www.statista.com/statistics/199359/market-share-of-wireless-carriers-in-the-us-by-subscriptions/ 



7 
 

telecommunications industry by allowing new and existing CLECs access to a customer base and 

in providing incentives for innovation.  
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) 
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) 
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WC Docket No. 18-141 

 DECLARATION OF THANE NAMY 

 

1. My name is Thane Namy.  I serve as the CEO of Clear Rate Communications 

(“Clear Rate”).  I founded the company in 2001.  I worked for Global Crossing Communications 

in various support, technical and sales roles with the company for 5 years in the late 90’s.  I 

started Clear Rate because I was enthralled with telecommunications and inherited an 

entrepreneurial spirit from my father who owned a supermarket.  Our first office was in my 

home in Royal Oak, Michigan.  We sectioned off half of a bedroom.  Initially, I and a partner 

were the only employees. Other than ourselves, we hired our first employee in the summer of 

2001. 

2. Initially, Clear Rate focused on providing service to consumers and businesses in 

the geographic area of in the Detroit (340) LATA.  Clear Rate’s first customers were consumers 

and small businesses who wanted clear rates and invoicing.  We offered services to McDonald’s 

restaurants and hotels who preferred our plans and billing.  We initially offered flat-rate Toll and 

Long-Distance service in Metro Detroit, Michigan and Ohio.  In the first few years of service, 

our customers requested local phone service and dedicated T-1 service.   

3. In 2005, Clear Rate was the first to bring an unlimited local and long distance 

POTS service to rural and suburban residential and business customers in Verizon territory at the 
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time, now Frontier.  Verizon under pressure later began offering a competing unlimited service 

in Michigan.  Clear Rate brought ISDN-PRI service to school districts in mid-Michigan where 

the service was unavailable because of the type of switch used in the area by SBC (now AT&T).  

Finally, Clear Rate introduced an Unlimited Local and Long Distance ISDN-PRI service using 

our own switching and IXC connections to save school districts thousands of dollars per year.  

Many school districts still have this service today.  

4. We’ve invested millions of dollars in switch sites, data centers, collocation and 

related equipment to provide internet and dial tone over the past several years.  Most recently, 

Clear Rate has begun investing millions of dollars to construct fiber direct to the customer, 

bypassing the incumbent phone and cable companies.  We serve hundreds of school districts and 

thousands of businesses throughout the country.  We initially contracted with companies to 

construct and build the fiber network and we would then operate the network.  Today we have 

brought this work in-house and have our own fiber construction staff who procure, design, and 

install the fiber network to reduce the significant cost related to fiber construction.  

5. We build fiber in multiple markets in Michigan, including downtown Detroit, 

Metro Detroit, Ann Arbor, Saginaw and Flint Markets.  We do aerial and underground 

construction, which can be very expensive in urban and suburban areas.  

6. In the 17 years that it has been in business, Clear Rate has invested heavily in 

deploying network facilities and technology to provide essential communications services.  

Today, Clear Rate provides telecommunications services in 19 states.  Clear Rate provides 

telecommunications to schools, banks, townships, hospitals and every conceivable industry in the 

Midwest.  Clear Rate works with hundreds of US-owned and based suppliers.  These financial 
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relationships are part of Michigan’s interrelated and interdependent ecosystem of technology and 

communications companies. 

7. When Clear Rate commenced providing telecommunications service in Michigan 

in 2001, 100% of its connectivity with customers was dependent upon UNEs.  Because UNEs 

enabled Clear Rate to acquire a density of customers, in distinct areas, Clear Rate was able to 

replace UNEs with its own facilities wherever and whenever such density economically 

permitted Clear Rate to do so. 

8. Today, Clear Rate is able to serve a significant percentage of its customers with 

its own fiber service and facilities without any reliance on UNEs.  Clear Rate prefers to not rely 

on UNEs and converts to its own facilities when the economics permit it to do so. 

9. If the FCC were to forbear in the requirement that the ILECs provide UNEs, such 

forbearance would impair Clear Rate’s ability to serve a large percentage of its current 

customers, greatly diminish Clear Rate’s ability to expand into new areas, and have several 

attendant harmful consequences on Clear Rate, on Clear Rate’s customers, and on Clear Rate’s 

ability to provide wireline competition to the ILECs. 

10. The successes that Clear Rate has accomplished to date would never have been 

possible without the availability of UNEs. 
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11. Furthermore, without access to UNEs, vast areas of Michigan (urban, suburban, 

and rural) would lose significant competition options that are available for them today.  It is 

essential that UNEs remain available to existing companies and new entrants.  

 I declare the foregoing to be true and correct to the best of my knowledge, under penalty 

of perjury. 

 

   /s/ Thane Namy 

Thane Namy 

 

 

August 6, 2018 

Date 
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WC Docket No. 18-141 

 DECLARATION OF COLLIN ROSE 

 

1. My name is Collin Rose.  I am President of DayStarr, LLC, d/b/a DayStarr 

Communications (“DayStarr”).  DayStarr provides telephone, broadband and other 

telecommunications services. DayStarr became a CLEC in 2003.  DayStarr bought its first 

telephone switch on eBay for $10,000.  Initially, DayStarr focused on providing DSL service to 

businesses in Owosso, Michigan, but within a short time started providing local phone service as 

well.  Owosso’s population is approximately 15,000. 

2. As time progressed DayStarr developed a density of customers and in 2006 made 

a decision to commence building out its own facilities.  DayStarr’s first construction endeavor 

was overbuilding downtown Owosso with copper.  Within a few years, as the cost of copper 

increased, DayStarr ceased building with copper and instead started building with fiber in all 

new areas. 

3. In 2014, DayStarr began constructing fiber so that every home in the city could 

have access to its network. Currently, DayStarr has installed fiber so that it is available to one-

third of the Owosso’s residents and expects to have fiber available the all city residents within 

the next two or three years.   Currently, DayStarr offers one (1) GIG service at a price of $100 
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per month.  The economic development impact of DayStarr’s fiber project on the City of Owosso 

can be viewed in a the following YouTube video: 

https://www.youtube.com/watch?v=htFLbnOpe-c 

4. Over the years, as DayStarr grew, it invested the majority of its earnings back into 

the company. 

5. In the 16 years that it has been in business, DayStarr has invested millions of 

dollars in deploying network facilities and equipment to provide essential communications 

services.  Today, DayStarr employs 17 highly trained individuals and is in the processing of 

hiring 3 more employees.  DayStarr currently provides telecommunications to nearly 2000 

customers in Owosso and surrounding areas.  Today, DayStarr works with approximately 200 

vendors and suppliers.   

6. When DayStarr commenced providing telecommunications service in Michigan in 

2003, 100% of its connectivity with customers was dependent upon UNEs. Because UNEs 

enabled DayStarr to acquire a density of customers, in certain areas, DayStarr was able to replace 

UNEs with its own facilities wherever and whenever such density economically permitted 

DayStarr to do so.  Today, DayStarr is able to serve approximately 97 % of its customers with its 

own facilities and without any reliance on UNEs. 

7. DayStarr prefers to not rely on UNEs and converts to its own facilities when the 

economics permit it to do so. 

8. The successes that DayStarr has accomplished to date would never have been 

possible without the availability of UNEs. 

https://www.youtube.com/watch?v=htFLbnOpe-c
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9. Furthermore, without access to UNEs, vast areas of Michigan (urban, suburban, 

and rural) would lose significant competition options that are available for them today.  It is 

essential that UNEs remain available to existing companies and new entrants.  

 I declare the foregoing to be true and correct to the best of my knowledge, under penalty 

of perjury. 

 

             /s/ Collin Rose 

Collin Rose 

 

August 4, 2016 

Date 
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WC Docket No. 18-141 

 DECLARATION OF KEVIN SCHOEN 

 

1. My name is Kevin Schoen.  I am CEO of KEPs Technologies, Inc, d/b/a ACD.net 

(“ACD”).  Along with my brother, Steve Schoen, I, at the age of 15, began building computers 

and selling them to area residents, businesses, and schools.  Our first office was a 500 square foot 

space in the basement of our parents’ home.  Three years later, in 1989, I bought a house in East 

Lansing to attend Michigan State University and to run the computer business.  In 1993, ACD 

got into the internet business and provided dial up services.  In 2000, ACD became a licensed 

CLEC and purchase a class 5 phone switch, expanded into 12 central offices in the Lansing and 

Jackson area, and started providing DSL, T1, and local phone services.  In 2002, ACD began 

providing ISDN Prime services to Michigan State University in East Lansing, Michigan and to 

Merit Networks in Ann Arbor, Michigan.  Through these two customers, ACD provided dial-up 

Internet access to tens of thousands of students and other educational users. 

2. Over the years, as it grew, ACD invested the majority of its earnings back into the 

company.  In 2002, ACD co-founded a company that built a 60-mile fiber ring around Lansing, 

Michigan.  In 2006, ACD built a 40,000 square foot data center in Lansing, a facility that also 

serves as ACD’s headquarters. 
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3. Today, ACD has an in-house department that designs and builds fiber optic 

facilities.  Thus, using its own employees, ACD is able to convert UNE loops to fiber optic 

facilities that ACD owns and operates to serve its own customers.  Even though ACD is heavily 

focused on constructing and using its own facilities, at the present time, ACD, out of necessity, 

serves more than 10,000 of its customers utilizing DSL, T1, and other UNE copper loops.   

4. In addition to constructing fiber facilities of its own use, ACD constructs fiber for 

third parties.  Each month, ACD constructs approximately 30 miles of new fiber optic facilities 

three states: Michigan, Ohio, and Northern Indiana. ACD constructs fiber for various purposes 

such as cellular companies, businesses, apartments, office and industrial districts, and residential 

districts.  

5. In the 32 years that it has been in business, ACD has invested approximately tens 

and tens of million dollars in deploying network facilities and technology to provide essential 

communications services.  Today, ACD employs over 120 highly trained individuals.  ACD 

provides telecommunications services to over sixty (60) hubs throughout Michigan.  ACD works 

with over 80 suppliers.  

6. The DS0 copper loop is especially critical for ACD, as it allows us to deploy our 

own electronics to obtain high-speed broadband services using ADSL2+, VDSL2, and other 

proprietary DSL technologies.  The existing ILEC- provided electronics do not have the same 

innovations that ACD has.  

7. When ACD commenced providing telecommunications service in Michigan in 

2000, 100% of its connectivity with customers was dependent upon UNEs.  Because UNEs 

enabled ACD to acquire a density of customers, in certain areas, ACD was able to replace UNEs 

with its own fiber optic facilities wherever and whenever such density economically permitted 
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ACD to do so.  Today, ACD is able to serve approximately 25% of its customers with its own 

fiber optic network without any reliance on UNEs.  

8. ACD prefers to not rely on UNEs, but rather to convert to its own facilities when 

the economics permit it to do so.  ACD is continuing to build extensive metropolitan, suburban, 

and rural fiber networks that cover entire geographic areas.  ACD has built out 2500 miles of 

fiber backbone and transport and 1500 miles of last-mile fiber facilities. 

9. If the FCC were to forbear in the requirement that the ILECs provide UNEs, such 

forbearance would severely impair ACD’s ability to serve a large percentage of its current 

customers, greatly diminish ACD’s ability to expand into new areas, and have several attendant 

harmful consequences on ACD, on ACD’s customers, and on ACD’s ability to provide wireline 

competition to the ILECs. 

10. The successes that ACD has accomplished to date would never have been 

possible without the availability of UNEs. 

11. Furthermore, without access to UNEs, vast areas of Michigan (urban, suburban, 

and rural) would lose significant competition options that are available for them today.  It is 

essential that UNEs remain available to existing companies and new entrants.  

 I declare the foregoing to be true and correct to the best of my knowledge, under penalty 

of perjury. 

 

           /s/ Kevin Schoen 

Kevin Schoen 

August 5, 2018 

Date 
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WC Docket No. 18-141 

 DECLARATION OF GARY L FIELD 

 

1. My name is name is Gary L. Field.  I am an attorney and the principal of Field Law 

Group, PLLC.  I have represented CLECs for approximately 18 years in regulatory 

matters, primarily before the Michigan Public Service Commission, and in other legal 

matters, including litigation.  

2. I reside in Williamston, Michigan, 18.9 miles from the State Capitol Building in Lansing.  

I frequently work from my home. 

3. For years, I have been trying to replace the service provided by the incumbent at my 

residences without avail due to the lack of competitors offering service in the 

Williamston exchange.  While a small cable company provides competitive service to a 

portion of the Williamston exchange, it does not provide service south of the expressway, 

were I reside. 

4. I purchase DSL service from the incumbent provider.  I have frequently tested its speed.  

The incumbent’s DSL service operates at download speed of approximately 1.5 Mbps, 

even though I pay for a DSL service that guarantees download speeds “up to 6 Mbps.”   

5. There are no other reasonably priced “broadband” services available in the section of the 

Williamston exchange in which I live. 
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6. In my opinion, competition has not yet reached the Williamston exchange, which is 

located approximately 19 miles from Michigan’s State Capitol building.  

I declare the foregoing to be true and correct to the best of my knowledge, under penalty of 

perjury. 

____/s/ Gary L. Field_____ 

Gary L. Field 

 

 

Date:  August 6, 2018 
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